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STATE or SOUTH CAROLINA 
Q 

THE COURT or COMMON PLEAS 
COUNTY OF FLORENCE 

I I 

C.A. No.1 2010-CP-21-836 
Zllil W155 2

I 

Ann Coleman, Individually, and as Personal 
cr- 

L/-5-tr 

\/ 

4+ C3 (Z) 

Representative of the Estate of M59/HNJECIIEJEIE 
Brinson, FLORENCE cli- 

Plaintiff, 

v. 

Mariner Health. Care, Inc. f/k/a Mariner 
Post-Acute Network, LLC, Mariner Health 
Care Management Company, Mariner 
Health Central, Inc., Mariner Health Group, 
Inc., MHC Holding Company, MHC 
Florida Holding Company, MHC Gulf 
Coast Holding Company, MHC 
MidAmeriea Holding Company, MHC 
Rocky Mountain Holding Company, MHC 
Northeast Holding Company, MHC West 
Holding Company, MHC Texas Holding 
Company, MHC MidAtlantic Holding - 

Company, Living Centers-Southeast, Inc., 
GranCare South Carolina, Inc., Individually 
and d/b/a Faith Health Care Center, 
SavaSeniorCare Management, LLC, 
SavaSeniorCare Administrative Services, 
LLC, SavaSeniorCare, LLC, 
SavaSeniorCare, Inc., National Senior Care, 
Inc., Palmetto Health Care, LLC, Palmetto 
Faith Operating, LLC, Individually and 
d/b/a Faith Health Care Center, Ask - 

Holdings, LLC, Leonard Grunstein, an 
Individual, Murray Forman, an Individual, 
Boyd P. Gentry, an Individual, Abraham 
Shaulson a/k/a Abraham Shavlson a/k/a A. 
Shawson a/k/a Abraham Shawson, an 
Individual, Avi Klein, an Individual, SC 
Property Holdings, LLC, SC Faith, LLC, 
and John Does 1-26., 

Defendant(s). 

L\./L/R/\2\_/\./\-/\_/Q/\-/\-/\-/\_/Q/\J\_/\/\/\/\_/\./Q/L/Q/L/Q/\-/Q/\/Q/\/\_/\/\./\/\/\/\/L 

\/chi 

5-_ 

aw-4 F-53-

,
. 2 

-1.

1 

ORDER DENYING DEFENDANTS 
MARINER HEALTH CARE 
MANAGEMENT COMPANY, 

MARINER HEALTH CENTRAL, INC., 
GRANCARE SOUTH 

CAROLINA, INC., INDIVIDUALLY 
AND d/b/a FAITH HEALTH CARE 

CENTER, MARINER HEALTH CARE, 
INC. f/k/a MARINER POST ACUTE 
NETWORK, LLC, MARINER 
HEALTH GROUP, INC., MHC 
HOLDING COMPANY, MHC 

FLORIDA HOLDING COMPANY, 
MHC GULF COAST HOLDING 
COMPANY, MHC MIDAMERICA 

HOLDING COMPANY, MHC ROCKY 
MOUNTAIN HOLDING COMPANY, 
MHC NORTHEAST HOLDING 

COMPANY, MHC WEST HOLDING 
COMPANY, MHC TEXAS HOLDING 
COMPANY, MHC MIDATLAN TIC 
HOLDING COMPANY, LIVING 
CENTERS-SOUTHEAST, INC., 

SAVASENIORCARE 
ADMINISTRATIVE SERVICES, LLC, 

SAVASENIORCARE, LLC, 
SAVASENIORCARE INC., 

NATIONAL SENIOR CARE, INC., 
LEONARD GRUNSTEIN, BOYD P. 
GENTRY, AND MURRAY FORMAN 
MOTION TO STAY ACTION AND 

COMPEL ARBITRATION 
(SURVIVAL ACTION) 

CERTIFIED ATRUE COPY 
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PROCEDURAL 
This matter came before the Court on the motion of Defendants Mariner Health Care 

Management Company, Mariner Health Central, Inc., Grancare South Carolina, Inc., 

individually and d/b/a Faith Health Care Center, Mariner Health Care, Inc. f/k/a Mariner Post 

Acute Network, LLC, Mariner Health Group, Inc., MHC Holding Company, MHC Florida 
Holding Company, MHC Gulf Coast Holding Company, MHC MidAmerica Holding Company, 
MHC Rocky Mountain Holding Company, MHC Northeast Holding Company, MHC West 
Holding Company, MHC Texas Holding Company, MHC MidAtlantic Holding Company, 
Living Centers-Southeast, Inc., SavaSeniorCare Administrative Services, LLC, SavaSeniorCare, 

LLC, SavaSeniorCare, Inc., National Senior Care, Inc., Leonard Grunstein, Boyd P. Gentry and 

Murray Forman, to stay the action and compel arbitration and was heard on January 6, 2011. All 

parties were represented by counsel and provided oral arguments and also submitted written 

memo-randa and exhibits supporting their positions. The Court hereby denies Defendants, 

Motion to Stay Action and Compel Arbitration for the reasons set forth below. 

_ 

BACKGROUND V
D 

Mary Brinson, deceased, was admitted to Faith Health Care Center on June 2, 2006 

where she remained until September 16, 2006. She was then readmitted to Faith Health Care 

Center on December 13, 2006 and resided there until December 26, 2006. When Mary Brinson 

was admitted on June 2, 2006, the licensee was Grancare South Carolina, Inc., and when she was 

admitted on December 13, 2006, the licensee was Palmetto Faith Operating, LLC. 

Ann Coleman is the Personal Representative of the estate of Mary Brinson. Ann 

Coleman is the sister of Mary Brinson, deceased. When Mary Brinson was admitted to Faith 

Health Care Center on June 2, 2006 and on December 13, 2006, no one had a Power of Attomey 

for Mary Brinson. Furthermore, at that time no one had a conservatorship and no one had been
2
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appointed guardian for Mary Brinson during these times. Despite the fact that Ann Coleman did 

not have a Power of Attorney for her sister, Faith Health Care Center requested that Ann 

Coleman sign an Arbitration Agreement during the admission process when Mary.Brinson was 

admitted on both occasions. It is from the June 1, 2006, Arbitration Agreement which these 

Defendants seek to enforce. 

DISCUSSION _ 

1. The Arbitration Agreement is not enforceable because Ann Coleman lacked the 
capacity to contract on behalf of her sister. 

The Arbitration Agreement is not enforceable because Ann Coleman lacked the capacity 

to contract on behalf of her sister. South Carolina law recognizes that arbitration agreements are 

contracts. The interpretation and enforcement of arbitration agreements are scrutinized using 

contract principles of law. The Defendants, own Admissions Agreement also recognizes that the 

Arbitration Agreement is a contract. It is a basic tenant of contract law that the parties to the 

contract must have the capacity to contract.
A 

uThe first element of a contract is that the parties have the capacity to contract... Further, 

capacity to contract relates to the status of the person rather than to circumstances surrounding 

the contractf, (17 C.J.S. Contracts 532) Ann Coleman did not have that authority. Furthermore, 

Defendants admit that they are not aware of any Power of Attorney held by Aim Coleman on 

behalf of Mary Brinson at the time that the Arbitration Agreement was signed (Defendants 

Answers to Interrogatories-Mariner Interrogatory 24 and Grancare Interrogatory 32). 

Defendants rely upon the South Carolina Adult Health Care Consent Act (S.C. Code 

Ann. Q44-66-10 et seq) and the South Carolina Bill of Rights for Residents of Long-Tenn Care 

Facilities (S.C. Code Ann. Q44-81-10 et seq) as granting authority to Ann Coleman to enter into 

the Arbitration Agreement on behalf of her sister, Mary Brinson. S.C. Code Ann. Q44-66-30 

-aJ
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notes that u(A) Where a patient is unable to consent, decisions concerning his health care may be 

made by the following persons in order of priorityz (6) an adult sibling. . .of the patient. . 7 
S.C. Code Ann. Q44-66-20(1) provides the definition of uhealth caret, as meaning Na procedure to 

diagnose or treat a human disease, ailment, defect, abnormality, or complaint, whether of 

physical or mental origin. It also includes the provision of intermediate or skilled nursing care, 

services for the rehabilitation of the injured, disabled, or sick persons, and the placement in or 

removal from a facility that provides these forms of care), It says nothing that could be 

construed as conferring the ability to enter into a separate legal document waiving an 

individualis rights to due process under the law for another individual. Clearly, this act does not 

confer legal authority to enter into contracts for another person. 

It is admitted by all parties that Mary Brinson did not have the capacity to contract for 

herself. The Defendants admit that Ms. Brinson was incompetent by virtue of their responses to 

Plaintiffs Request to Admit in addition to the fact that the medical director at the Faith 

Healthcare Center facility certified that Ms. Brinson was unable to consent to or make her own 

healthcare decisions. 

While the South Carolina Adult Healthcare Consent Act does grant Ms. Coleman the 

authority to make uhealthcare decisionsn on behalf of her sister, consent for medical treatment 

for someone unable to consent is not the same as binding an incompetent person to a legally 

binding contract such as an arbitration agreement without the authority to do so. 

Defendants also rely on S.C. Code Ann. Q44-81-l0 et seq to argue that Ms. Coleman has 

the legal authority to bind her sister to a contract and waive her sisteris rights under the law. 

This Court declines to adopt this application of this Act. The Bill of Rights for long-term care 

facilities sets out the rights given to a long term care resident or residentis representative under 

the lawg however, these rights are, once again, rights concerning the residentis access to
4
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healthcare and to be free from abuse and does not purport to grant others authority to enter into 

contracts for the resident. The Bill does not contemplate the residentfs or the residentis 

representativeis rights under the law for the authority or capacity to contract. The Bill defines 

representative as Ha residentis legal guardian, committee, or next of kin or other person acting as 

agent of a resident who does not have a legally appointed guardianfi The fact that the authors of 

this Bill felt it necessary to note that the resident may not have a guardian appointed under the 

law affirms their intentions that the Bill was designed to protect an individualis right of access to 

healthcare whether or not the individual has appointed a representative under the law. The Bill 

does not allow for an individual without any authority from the resident to be imbued with the 

legal authority to enter a contact waiving a residentis rights under the law. 

The courts in North Carolina have recently decided an issue similar to the one at hand, 

finding that the authority granted by a stateis Health Care Consent Act does not grant legal 

authority for the purpose of entering binding contracts. Munn v. Haymount Rehabilitation (ft 

Nursing Center, Inc., et. al., No. COA 10-105 (NC Ct.App., Filed 21 Dec. 2010). In fact, in 
Munn, the Court specifically notes that Nconsent for medical care for another person who is 

unable to consent is a completely different issue than being an agent who has the authority to 

enter into a contract such as an arbitration agreementfi Therefore, with similar reasoning this 

Court finds that Ann Coleman did not have actual authority to enter into the Arbitration 

Agreement on behalf of Mary Brinson. 

The Defendants further argued that Ann Coleman acted as Mary Brinsonis apparent 

agent. South Carolina case law on this issue is well established. Defendants argue that an 

agentis implied authority can be circumstantially provided by evidence and conduct and in doing 

so, rely on Heil-Quaker v. Swindler, 255 F.Supp. 445 (D.S.C. 1966), and WDI Meredith (ft C0., 

v. American T elesis, Inc., 359 S.C. 474, 597 S.E.2d 885 (Ct.App. 2004). This reliance is
5
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misplaced. Heil-Quaker and WDI Meredith cit C0. hold that apparent agency is based upon the 
principal holding the agent out or allowing the agent to hold himself or herself out with the 

alleged authority. uApparent authority is the authority that the principal intended the agent to 

have or such power that a principal holds his agent as possessing or permits him to exercisef, 

Heil-Quaker v. Swindler, 255 F.Supp. 445 (D.S.C. 1966). Because Mary Brinson was 

incompetent, she was incapable of granting the power to Ann Coleman and incapable of making 
a decision to allow Ann Coleman to hold herself out as Mary Brinsonis agent. Therefore, Mary 
Brinson as the principal did never a11d could never exercise such an intent. If a person does not 

possess the capacity to make their own healthcare decisions, they would not possess the capacity 
to convey their rights under the law to another individual. Furthermore, even if such an 

individual could convey such rights in such circumstances, there is no evidence that Mary 

Brinson exhibited such an intent. . 

The Defendants further rely on WDI Meredith 62 C0., v. American T elesis, Inc., 359 S.C. 
474, 597 S.E.2d 885 (Ct.App. 2004) for the proposition that uto establish apparent authority, . 

either the principal must intend to cause the third person to believe the agent is authorized to act 

for him, or he should realize that his conduct is likely to create such beliefi. As the court also 

noted in WDI Meredith, Han agency may not, however, be established solely by the declarations 
and conduct of an alleged agentf, (citing Muller v. Myrtle Beach Golf J2 Yacht Club, 303 S.C. 

137, 142-143, 399 S.E.2d at 433 (Ct.App. 1990) overruled on other grounds by Myrtle Beach 

Hosp., Inc. v. City of Myrtle Beach, 341 S.C. 1, 532 S.E.2d 868 (2000)). An incompetent 
individual such as Mary Brinson would be unable to possess this intent or realize that any 

conduct would create such a belief. 

The Defendants also rely on Carraway v. Beverley Enterprises Alabama, Inc. 978 So. 2d 

27 (Aa. 2007). In this Alabama case, the Plaintiff was a brother of a resident of a nursing home
6
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facility who executed a number of documents on his sisteris behalf on her admission to the 

facility, including an arbitration agreement. The brother of the plaintiff did not have a Power of 

Attomey. Shortly after his -sisteris admission, a Power of Attomey was executed naming the 

brother as her attomey-in-fact. The fact that the sister provided a Power of Attomey shortly after 

her admission indicates that she was indeed competent, unlike the present case with Mary 

Brinson. Therefore, the sister could have allowed or exhibited the intent for her brother to be 

held out as her representative unlike Mary Brinson. Furthermore, in Carraway the sister in 

essence ratified the representation by the brother by shortly thereafter naming him as her power 

of attorney by her own decision. This court finds the reasoning of Munn to be on point and 

applicable. Therefore, since Mary Brinson, the principal, was incapable of making any decisions 

or demonstrating any intentions conveying any authority to Ann Coleman, Ann Coleman did not 

have the apparent authority to contract or to enter into a binding contractual agreement such as 

an arbitration agreement on behalf of Mary Brinson. 

Furthermore, according to the Defendants, admission documents, they were aware that 

Ann Coleman did not have a Power of Attorney. The face sheet from the admissions documents 

as well as other documents indicate that Ann Coleman did not have any other legal oversight, 

durable power of attomey or healthcare proxy. The Defendants are sophisticated individuals and 

corporations which are accustomed to dealing with arbitration provisions and understand the 4 

implications of a Power of Attorney. (Small v. HCF of Perrysburg, Ina, 159 Ohio App.3d 66, 
823 N.E.2d l9 at 24 (1129)). The Defendants cannot reasonably assert that Ann Coleman was 

the apparent agent of Mary Brinson when they had the knowledge to understand the meaning of 

a Power of Attomey and the fact that Ann Coleman did not have one. The fact that the 

Defendants have a form which would allow for the documentation of some form of authority 

indicates that they knew that there are certain requirements which much be met before an
7

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 A

pr 13 12:57 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
2307282



individual can be imbued with the authority to act as an agent, and further demonstrates that they 

knew that none of the documents which would give Ann Coleman such authority existed at the 

time that Mary Brinson was admitted to their facility. 

Therefore, Ann Cole-man had neither actual nor apparent authority to act on behalf of 

Mary Brinson and to sign away her right to a jury trial by entering into the arbitration agreement. 

As a result, the arbitration agreement is null and void because Ann Coleman lacked the capacity 

and authority to ever execute it on behalf of Mary Brinson. i 

2. The Arbitration Agreement is not enforceable against the statutory beneficiaries. 

The agreement to arbitrate explicitly specifies that it is Kan agreement to arbitrate any 

dispute that might arise between Mary Brinson (aResidentn) and/or (4fLegal 

Representativeii) and Faith Healthcare (ffFacilityi,)...ii. The agreement clearly allowed forthe 

application of the agreement to extend to a residentis representative and, in this instance, was not 

so applied. Even if so applied, in the current actions, Ann Coleman has filed both a wrongful 

death and a survival action. While this court finds independently that Ann Coleman lacked the 

authority to enter into the contract on behalf of Mary Brinson and is therefore, null and void, this 

court also finds that the arbitration agreement cannot be enforced because it cannot apply to 

statutory beneficiaries who are not parties to the agreement. This principal has been specifically 

upheld in other jurisdictions. ,( Woodall v. Avalon Care Center-Federal Way, LLC, 155 

Wash.App. 919, 231 P.3d 1252 (2010). Small v. HCF of Perrysburg, Ina, 159 Ohio App.3d 66, 
823 N.E.2d 19). 

While Ann Coleman did not have authority to waive the rights of Mary Brinson, even if 

she did, she did not have the authority to waive the right to statutory beneficiaries under the 

arbitration agreement at hand. South Carolina law is clear that a wrongful death claim exists for 

the statutory beneficiaries. Because the statutory beneficiaries are not parties to the contract, and

8
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because the statutory beneficiaries have not conveyed any power to the signatory to the 

agreement, their claims could not be waived and any attempt to apply the agreement to them 

would be null and void. 

3. The Arbitration Agreement is procedurally and substantively unconscionable and 
impossible to enforce. 

The Defendants acted in a manner inconsistent with their own policies and procedures. 

The facility policy in effect at the time of Mary Brinsonis admission clearly required that a 

member of the admissions staff explain the admissions and financial documents to the person 

signing them. This includes the Arbitration Agreement at issue here. Specifically, the policy 

states its purpose as intended to tiprovide an informative environment that should reduce the 

fears and anxieties of the resident and family duri11g the admissions processu and requires that 

uthe Administrator, through the Admissions Staff, is responsible for ensuring that the facility and 

the resident follow the established admission policy, as it may applyf, Additionally, the policy 

requires that uthe Admission staff will explain and offer an Arbitration Agreement to the resident 

or responsible party (emphasis added)n. On the basis of the Affidavit of Ann Coleman and the 

admission of the Defendants that the Arbitration Agreement was presented as part of a larger 

admissions package, the Court finds that these documents were not explained to Ms. Coleman, 

nor was it made clear to her that the Arbitration Agreement was voluntary and not a requirement 

for Mary Brinsonis admission to the facility. . 

Additionally, it is the finding of this Court that, even were the Arbitration Agreement 

valid, it can not be construed to apply to all claims at issue in the case at hand. An Arbitration 

Agreement, or any contract, for that matter, applies only to claims arising which would be made 

by someone standing in the shoes of the contractor, in this case, Mary Brinson, and cannot be 

construed so as to apply to those claims which may be brought on behalf of others with standing

9
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to a claim. Claims that have been made on behalf of Ann Coleman and the other statutory 
beneficiaries of Mary Brinsonis estate are not and were not parties to the Arbitration Agreement 

and cannot retroactively be joined to the contract. 

Moreover, not all of the Defendants to this case have moved for arbitration-specifically, 

there are five defendants to the case at hand who are not currently seeking to enforce arbitration. 
In fact, one of these defendants, Palmetto Health Care, LLC, had previously moved for 

enforcement and has subsequently withdrawn its petition. Parties who are not seeking arbitration 
cannot be forced to arbitrate a matter any more than individuals who are not party to the 
agreement can. As a result, this Court is faced with the possibility that, if the Arbitration 

Agreement is deemed valid portions of the claims along with some of the parties would be 

subject to arbitration while other portions of the claims and different parties to this action would 

be subject to trial by jury. Should this be allowed, the very real possibility of conflicting rulings 

on cormnon issues of law and fact may result. I 

Instructive on this issue is the matter of Birl v. Heritage Care, LLC, 172 Cal.App.4th 

1313, 91 Cal.Rptr.3d 777. In Birl a case was brought by the family-of a deceased patient against 

a hospital, physicians, and a nursing facility and the nursing facility sought to compel arbitration. 

Of relevance, the Court here noted that 44(1) the hospital and physicians with no arbitration 

agreement were involved i11 the same transaction as the nursing facility, (2) all defendants were 

involved in a series of related transactions with the patient, (3) there was a possibility of 

conflicting rulings on common issues of law or fact, and (4) patientis family members were third 
parties to the patientis arbitration agreementfi In its ruling denying the nursing facilityis motion 

to compel arbitration, Californiais Appellate Court noted that uthe trial court properly noted the 

possibility of conflicting rulings on common issues of law or fact if defendant Heritage was not

10
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joined to the court action with the other defendants. . .Different triers of fact in different 

proceedings could come to different conclusions. . 
3, Id at 1321. 

The Court in Birl also took note that the. Plaintiffs in that action asserted claims Knot just 

as successors in interest, but also individually and as surviving heirsn (Id. at 1321), just as Ms. 

Coleman has done in the cases at issue now, and that such claims for uwrongful death and 

emotionalldistress were brought by plaintiffs in their individual capacitiesn and not as persons 

who had stepped into the shoes of the decedent. It was the conclusion of the Birl Court that the 

possibility of conflicting rulings on a common issue of law or fact was real and that udifferent 

triers of fact could reach different conclusions as to which party was at fault, the cause of any 

injuries, and the apportionment of liability-unless all the parties are jointed to one actionn (Id. 

at 1322). Based on such a finding, the Court determined that it was proper to deny the nursing 

facilityis motion to compel arbitration.
. 

While the circumstances of the current actions differ slightly from those of Birl, it 

remains consistent that compelling arbitration of certain claims but not of others and compelling 

arbitration with respect to some defendants but not others will result in the conflicting rulings as 

contemplated in Birl. Furthermore, such a division of the cases would result in an unreasonable 

hardship for Plaintiff, as she and the other statutory beneficiaries of Ms. Brinsonis estate would 

be effectively forced to litigate claims arising from the same or related events in two separate 

forums. Therefore, to uphold the Arbitration Agreement would not only pose a potential 

impossibility, it is also unreasonable and unconscionable to force a Plaintiff to prosecute her 

claims in such a fashion, especially when this issue was not explained to her. Our Courts have 

discussed and recognized that it is proper to deny Arbitration Agreements with impossibility of 

enforcement. (Grant v. Magnolia Manor-Greenwood, Inc., 383 SC 125, 678 S.E.2d 435 (S.C. 

2009)).
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It is the finding of this Court that the Arbitration Agreement was presented to Ms. 

Coleman as part of a larger admissions packet and the meaning of the Arbitration Agreement 

was not explainedg that Ms. Coleman was not informed that her signature on the Arbitration 

Agreement was optional and not a prerequisite for her sister to receive careg that the current 

conditions are that most, but not all of the defendants are seeking to compel arbitration, and 

compelling arbitration of Plaintiffs claims while not compelling arbitration to some claims 

against other Defendants, or by statutory beneficiaries who are not seeking either arbitration or 
were not parties to the contract makes the Arbitration Agreement as a whole impossible, 

unconscionable and therefore, unenforceable. 

4. The Defendants, delay has effectively nullified the agreement and waived any 
right the Defendants may have had to force Arbitration. 

The Plaintiffs Notice of Intent was tiled in July of 2009, providing the Defendants with 

notice of impending litigation. The Notice of Intent stage took a usual course and, in fact, Was 

extended beyond the normal time frame due to the substantial.number of defendants in the case. 

The parties completed the required pre-suit mediation in January of 2010 which was 

unsuccessful in reaching a resolution. The Plaintiff filed the Summons and Complaint in March 
of 201 O. Defendants began filing their Answer-sin May of 2010, and it was at this time that 
Plaintiff was provided with the first notice of the existence of an Arbitration Agreement and the 

Defendants, allegation that the issues and incidents addressed by Plaintiffs Complaint were 

governed by said Arbitration Agreement only by virtue of one of the Defendants, affirmative 

defenses. Even in light of said notice, Defendants did not move to seek enforcement of the 

Arbitration Agreement until August of 2010, more than a year Lftq they had been first placed on 

notice of pending litigation and had been served with the Notice of Intent to Sue. This was also 

Well after Plaintiff had served Discovery and filed a Motion to Compel.
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The Courts in South Carolina have long recognized the act of abandomnent as a valid 

basis for an exception to a contractis enforceabilityz 

Generally, no-damage-for-delay provisions are valid and 
enforceable so long as they meet ordinary rules governing the 
validity of contracts. See Annot., Validity and Construction of nN0 
Damage Clause H with Respect to Delay in Building or 
Construction Contract, 74 A.L.R.3d 187 ij2fa1 (1976). A certain 
majority of jurisdictions, however, recognize certain exceptions to 
such clauses. Id. Among the recognized exceptions are (a) delay 
caused by fraud, misrepresentation, or other bad faith... (c) delay 
which has extended such an unreasonable length of time that the 
party delayed would have been justified in abandoning the 
contract... U.S. f/u/Z2/a Williams Electric Company, Inc. v. Metric 
Constructors, Inc. 325 S.C. 1-29, 480 S.E.2d 447 (1997). 

- The contract at issue here is, of course, the Arbitration Agreement. First, the Agreement 

does not contain a uno-damage-for-delayi, provision, and, as such, had Defendants intended to 

rely upon the Agreement, they should have acted promptly upon the first notice of a civil action. 

Secondly, and being generous to Defendants, they waited a full nine months after Plaintiffs first 

filings to make any mention of an Arbitration Agreement and an additional three months more 

before moving to enforce said Agreement. - 

nfljn South Carolina, there exists in every contract an implied obligation of good faith 

and fair dealingfi Id citing Adams v. Creel, 320 S.C. 274, 465 S.E.2d 84 (1995), Parker v. Byrd, 

309 S.C. 189, 420 S.E.2d 850 (1992), Tharpe v. G.E. Moore, 254 S.C. 196, 174 S.E.2d 397 

(1970). Continuing, HA number of courts recognize an exception to a no-damage clause where 

delays are so unreasonable in length or duration that they amount to an abandomnent of the 

contract...w U.S. J7u/b/a Williams Electric at 134-135 citing 74 A.L.R. 3d at 226-230 Q7(i). uAn 

abandomnent need not be express but may be inferred from the conduct of the parties and 

attendant circumstancesfi Quality Concrete Products, Inc., v. Thomason, 253 S.C. 579, 172
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S.E.2d 297 (1970). uAbandonment of a contract by one party is the giving up of the right of 

benefit due from the other partyfi R0-L0 Enterprises v. Hicks Enterprises, 294 S.C. 111, 362 

S.E.2d 888 (Ct. App. 1987). uAs with the above mentioned exceptions, an abandonment of the 

contract involves a breach of the implied obligation of good faith and fair dealing. Accordingly, 

we adopt this exception and find that if a party abandons the contract, they also abandon their 

right to rely on a no damage for delay clausef, U.S. f/u/b/a Williams Electric at 135. Likewise, 

South Carolina Courts have previously considered and found that significant delay is tantamount 

to abandomnent and constitutes a sufficient basis to support a finding of abandonment with 

respect to an arbitration agreement. (See also Evans v. Accent Manufactured Homes, Inc. , 352 

S.C. 544, 575 S.E.2d 74 (S.C. App. 2003), Deloitte cit Touche, LLP v. Unisys Corp, 358 S.C. 

179, 594 S.E.2d 523). 

As previously discussed, the Arbitration Agreement the Defendants now seek to enforce 

does not contain a no-damage-for-delay clause, which make the performance under the 

Agreement an even more time-sensitive issue. The Defendants delayed almost a year before 

notifying Plaintiff of such an agreement and waited more than a year before moving for the 

enforcement of the Agreement. During the entire length of their delay, they conducted 

themselves in a manner consistent with parties that intended to proceed with litigation through 

the confines of the judicial process. lt is the ruling of this Court that, the Defendants, through 

their actions and delay, abandoned any rights they may have been afforded to force this matter to 

arbitration. To allow the Defendants to now insist on adherence to the Arbitration Agreement 

which was the subject of the Motion before this Court, not only amounts to an unconscionable 

act, but it is also in disagreement with established precedent-precedent that finds contracts far 

more lenient on the issue of delay than the one at hand to have been abandoned in the face of acts 

such as those displayed by the Defendants here. 
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5. Excepting GranCare South Carolina, Inc., Mariner Health Care Management 
Company, and Mariner Health Central, Inc., the Defendants bringing this motion 
have argued in a manner inconsistent with the parties who have standing to enforce 
an Arbitration Agreement.

4 

GranCare South Carolina, Inc., was the operator of Faith Healthcare Center at the time of 

Mary Brinsonis June 2006 admission, and all of the other defendants bringing this motion have 

alleged elsewhere that they do not operate nursing homes, do not have any ties to Faith 

Healthcare Center, have never transacted business in South Carolina, do not own property in 

South Carolina, and have never had any influence over the operations of Faith Healthcare Center. 

In fact, simultaneous to the hearing of this Motion to Compel Arbitration, these same Defendants 

argued a Motion to Dismiss for Lack of Personal Jurisdiction. Yet despite these protestations, 

these Defendants have sought to enforce an Arbitration Agreement between a facility they 

contend they have no interest in or control over, in a state they do not transact business in, in an 

industry in which they do not participate, and that this Court holds no jurisdiction over them. It 

cannot be rationally argued that all of these Defendants are parties to this contract, while at the 

same time argue that they have never contracted in South Carolina, never conducted business in 

South Carolina or are not tied in with the operation of the nursing facility. If the Defendants, 

argtunents were accepted as true, then they would not have standing to enforce the Arbitration 

Agreement and the impossibility of prosecuting the claims in two separate forums becomes even 

more significant as discussed hereinabove.
_ 

6. The Defendants, argument that Mary Brinson was a third party beneficiary to the 
contract is illogical and premised on the rights of Ann Coleman as signatory, which 
said rights do not exist. 

Defendants, have sought to argue that Mary Brinson was the third party beneficiary to the 

Admissions and Arbitration Agreements. -While this Court concedes that it was Ms. Brinsonis 

admission into Faith Healthcare Center that was contemplated by the Admissions Agreement, the 

A

15

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 A

pr 13 12:57 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
2307282



Defendants, extension of this argument that seeks to cast Ms. Brinson as a third party beneficiary 

of said agreements is misplaced as it assumes that Ann Coleman had the right to contract on 
behalf of Ms. Brinson. As this Court has already discussed at length, while Ann Coleman did 
have the right under the Adult Health Care Consent Act to consent to medical treatment, she did 

not have the right to commit her sister to a legally binding contract that agreed to the removal of 

Ms. Brinsonis rights under the law. Because Ann Coleman did not have the right to contract on 
behalf of her sister, Mary Brinson cannot possibly be a third party beneficiary as the contract 

itself Was never valid. A 

7. The Defendants, argument that Plaintiff should be equitably -estopped from denying 
the existence of an enforceable Arbitration Agreement is rejected. 

As with the argument concerning the third party beneficiary status of Mary Brinson, the 

Court finds that the Defendants, argument with respect to the Arbitration Agreement and 

estoppel of the Plaintiff is, once again, misguided and assumes a premise which this Court has 

previously rejected. 

The principle of estoppel in equity stands on the very foundation of 
right and fair dealing. It considers and weighs the conduct of men 
in their dealings with each other and gives that effect and meanings 
to their actions which common sense and justice dictate. The 
essential elements of equitable estoppel are ignorance of the party 
invoking the estoppel of the truth as to the facts in question and a 
misrepresentation or deceptive conduct of the party against whom 

A estoppel is sought to be applied, which in fact misleads the person 
asserting the estoppel to rely on the misrepresentation or conduct 
to change his position prejudicially as a result of the reliance. 
SCJur uEstoppelii Q4. 

The Defendants, estoppel argument is not only misguided, it misses the true nature of 

estoppel. As this Court has previously discussed, it was Faith Healthcare Centeris failure to 

explain the Arbitration Agreement in accordance with the Defendants, policies and procedures 

coupled with the manner in which the Arbitration Agreement was presented to Ann Coleman that
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caused and contributed to Ms. Coleman not understanding the true nature of the document she 

was signing. The unconscionability of this process as described hereinabove serves as an 

additional sustaining ground for the finding that the Arbitration Agreement is not valid. The 

Defendants could not reasonably rely on the contract/ agreement when they knew that Ann 

Coleman lacked the authority to enter into such a contract/agreement. The Defendants are 

assuming that it is the representation of the agent and not the principal that is the determinant of 

apparent authority and an establishment of agency when, as this Court has already discussed, it is 

the actions of the principal. As such, this Court rejects the Defendants, argument for equitable 

estoppel. 

F urthennore, the Defendants have argued that Plaintiff cannot deny the validity of the 

Arbitration Agreement yet rely on the Admissions Agreement in alleging that the Defendants, 

were in breach of contract with respect to their contractual obligation to provide appropriate 

medical care to Mary Brinson. It is the Defendants, contention that the Arbitration Agreement 

and the Admissions Agreement are part of the same agreement between the parties and, as such, 

the Plaintiff can not disclaim the Arbitration Agreement. Defendants further argued that the 

Arbitration Agreement was part of the entire agreement between the parties and that the Plaintiff 

should not be able to argue that the Arbitration Agreement is invalid while asserting claims 

arising out of the relationship between the parties and that the Plaintiff should be equitably 

estopped form doing so. Plaintiff opposed these contentions. The errors in this argument have 

already been discussed. The Defendants again assume that the Arbitration Agreement and 

Admissions Agreement are on the same footing. As this Court has stated before, they are not. 

An agreement conceming the provision of health care is a far different matter than an agreement 

to waive legal and constitutional rights. As such, the Defendants, argument conceming estoppel 

is rejected.

17

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 A

pr 13 12:57 P
M

 - G
R

E
E

N
V

ILLE
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
2307282



CONCLUSION 
This Court declines to enforce the Arbitration Agreement. Ann Coleman lacked the 

authority to bind her sister to any contract which removed her rights under the law and the 

Constitution. That she has the statutory authority to assist in making decisions regarding the 

treatment and care on behalf of her sister is irrelevant to the determination of whether she had the 

authority to contract on behalf of her sister in a separate legal agreement. The determination of 

agency is made based upon the principal and not the agent, and the Defendants, own documents 

demonstrate that they were aware that Mary Brinson was incapable of demonstrating any such 

intention or making any such representation. The Defendants cannot now reasonably argue that 

they thought Ms. Coleman had uapparentn authority, as they were aware of the legal 

requirements governing arbitration agreements. 

Likewise, the Arbitration Agreement does not apply to all parties to this suit as it govems 

neither the claims brought on behalf of Mary Brinsonis statutory beneficiaries, nor a portion of 

the Defendants who have not sought to force arbitration. Such circumstances give rise to the 

possibility of conflicting findings based on the same facts depending on the forum in which the 

issues are heard. These circumstances render the Arbitration Agreement unconscionable and 

impossible. Adding to the Agreementls unconscionability is Faith Healthcare Centerls failure to 

adequately and appropriately inform Ms. Coleman as to the nature of the documents she was 

signing. She was not advised of the meaning of the Arbitration Agreement, nor was she advised 

that her signature on said Agreement was voluntary and that a refusal to sign would have no 

affect on her sisteris admission to the facility. 

The Arbitration Agreement was further abandoned by the Defendants through their delay. 

The Defendants proceeded to engage in the litigation process with Plaintiff, allowing this case to
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filing of the Notice of Intent before they sought an 
_

Y 

enforcement of the Arbitration Agreement. South Carolina precedent is clear that, had the 

more forward for more than a year after the 

Defendants intended to seek enforcement of the Agreement, they should have done so at the 

outset of this matter, not more than a year after its genesis. And while it has been the finding of 

this Court in a separate Order that the Plaintiff has made a sufficient showing for jurisdiction 

over Defendants in this case, the myriad of issues discussed previously preclude any finding in 

favor of their Motion to Compel Arbitration, as they have argued inconsistent and irreconcilable 

positions. 

Finally, it is the belief of this Court that the Defendants, arguments concerning the third 

party beneficiary status of Mary Brinson and the argument concerning equitable estoppel are 

misguided and are rejected by the Court. 

Therefore, it is the finding of this Court that the Plaintiff did not have the legal authority 

to execute the Arbitration Agreement on behalf of her sister,-the Arbitration Agreement does not 

apply to all parties to this suit, giving rise to the possibility of divergent outcomes premised on 

the same facts, that the -Arbitration Agreement itself is impossible and unconscionable, and that 

the Defendants abandoned the Agreement through their delay in seeking its enforcement. As 

such, Defendants, Motion to Stay Action and Compel Arbitration is denied in its entirety. 

IT IS SO ORDERED. 
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